TETON GOMMUN CATI ONS | NOORPCRATED
| BLA 94-773 Deci ded January 8, 1998

Appeal froma decision of the B g Butte, 1daho, Resource Area Gfi ce,
Bureau of Land Managenent, rejecting an application for a conmuni cations
site right-of-way. 10 -30864.

Afirned.

1.  Gonmmunication Stes--Federal Land Policy and Managenent
Act of 1976: R ghts-of-Vdy--R ghts-of-\Vdy: Federal Land
Pol i cy and Managenent Act of 1976

A BLMdeci sion review ng an application for a

communi cations site right-of-way under FLPMA 43 US C
§ 1767(a) (1994), is an exercise of discretion that

w il be affirned where the decision appears to be a
reasoned anal ysis of the factors invol ved and nade in
due regard for the public interest. Were the record
reflects that a communi cations site providing general
coverage to the target area already exists, that
granting the application would result in proliferation
of communi cations sites and resul ting adverse i npacts
on visual resources, and that use of the site for
general communi cation purposes woul d be contrary to the
pur pose for which the public | ands sought are nanaged,
the application is properly rejected where there is no
supporting evi dence to showthat the reasoni ng behi nd
the rejectionis inerror.

APPEARANCES.  Tony Hafla, Idaho Falls, Idaho, for Teton Gommunications |nc.
(PN ON BY ADM N STRATI VE JUDE&E BURXK

Tet on Gonmuni cations Inc. (Teton), has appeal ed froma determnation
of the B g Butte Resource Area Manager, Bureau of Land Managenent (BLM or
the Bureau), issued on July 13, 1994, rejecting an application for a
communi cations site right-of-way on B g Southern Butte, situated in secs.
23 and 26, T. 1 N, R 29 E, Boise Mridian, Butte Gounty, |daho.

In support of its application, Teton had advanced two nai n reasons for
requesti ng devel opnent of an el ectronics site on the B g Southern
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Butte. Hrst, it asserted that existing sites failed to provide adequate
radi o service for parts of the area which Teton w shed to reach. Second,
Teton argued t hat

[n] ew services are coming of age daily that use higher and hi gher
frequencies (up to 2 Ghz) for personal communications service
(including data, voice, fax, paging, and nobilphone). These
services are using very | ow power transmtters so "line of site"
isvery inportant. B g Southern Butte is strategically |ocated
to provide these services. Existing sites at Junp Gf Peak do
not have "line of site" communication paths into nuch of the area
needi ng these communi cations services. These "l ower power"
transmtters have a benefit in that | ess power is needed to run

t hem

The site which Teton proposed consisted of a snmall building whi ch
woul d be painted to blend in wth the surroundi ngs and 55-foot pol es
| ocated at each end of the building. Power woul d be provided by sol ar
panel s designed so as to mnimze their silhouette.

The Area Manager rejected Teton' s right-of-way application based on
that part of 43 CF. R 8§ 2802.4(a) which states, "An application may be
denied if the authorized officer determnes that: (1) The proposed right -
of -way or permt woul d be inconsistent with the purpose for which the
public | ands are nanaged.” In support thereof, the Area Manager proffered
the fol |l ow ng reasons:

Qur current Land Use F anning Decision (L3.1A) contained in
the B g Desert Managenent Framework Plan (MP) states that B g
Southern Butte will not be opened for conmercia communication
site operations. Inthe MP, B g Southern Butte is rated "M sual
Quality A" which neans it has hi ghest and out standi ng vi sual
gualities, the managenent objective of this class being to retain
the existing character of the |andscape.

The B g Desert MFP al so states that a superior
communi cations site already exists at Junpoff Peak and has
several advantages over Big Southern Butte. Junpoff Peak is
1,378 higher, has comrmercial power, vacant |ots, and additional
space available in existing buildings along wth safer wnter
access. Power density studi es have shown that Junpoff Peak
provi des conparabl e radi o coverage for southeastern |daho. The
road to B g Southern Butte is closed during the wnter to prevent
danage fromoff-road vehicl e use.

(Decision at 1.) The Area Manager al so noted that not only had the
Dstrict Advisory QGouncil recormended that BLMnot al | ow conmer ci al

devel opnent of Southern Butte, but that B g Southern Butte was regi stered
as a National Natural Landmark under the National Hstoric Stes Act of
1935, 49 Sat. 666, as anended, 16 US C 88 461-467 (1994). 1d. at 1-2.

142 | BLA 118

WAW Ver si on



| BLA 94-773

n appeal , Teton asserts that the Area Manager's determination is
arbitrary and capricious. Responding to the Area Manager's reference to
the "Msual Quality A" rating, Teton argues that "[t]he devel opnent we have
proposed woul d of fer al most no inpact to the visual s of fered’ and that
"this is a devel oped site wth a devel oped road,” alluding to a two-story
BLMF re Lookout Building, alarge tin shack and propane tanks whi ch, Teton
asserts, can be seen from50 mles anay. (Statenent of Reasons at 2.)
Appel l ant al so notes that B g Southern Butte is currently used for grazing
and recreation, in addition to communications, "naking it a true 'multiple
use' site." 1d. Teton assails the Area Minager's reliance on the current
Land Wse M anni ng Deci si on because the plan i s based on information whi ch
is over 13 years old and is schedul ed to be reviewed soon. |n addition,
Teton asserts that, contrary to the Area Manager's opi nion, other existing
sites are inadequate for the type of coverage it would service, i.e., "low
power handhel d or personal point to point communi cations devices." |d.
Appel I ant concl udes that rejecting this application is tantanount to
"denyi ng the people who Iive, work and play in the B g Lost Rver Valley
W rel ess communi cation services that save |lives and noney.” |d. at 3.

[1] The Secretary of the Interior is authorized under section
501(a)(5) of the Federal Land Policy and Managenent Act of 1976 (FLPMR), 43
USC 8§ 1761(a)(5) (1994), to grant rights-of-way over public |ands for
"systens for transmission or reception of radio, television, telephone,
tel egraph, and other electronic signals, and other neans of communication. "
Approval of rights-of-way, however, is a matter coomtted to the
Departnent' s discretion. Dale Ludington, 94 | BLA 167, 172 (1986); Lower
Valley Power & Light, Inc., 82 IBLA 216 (1984). Thus, a BLMdeci si on
approving or rejecting an application for a right-of-way wll ordinarily be
affirnmed by the Board when the record shows the decision is based on a
reasoned anal ysis of the factors invol ved, nade wth due regard for the
public interest, and no sufficient reason is shown to disturb BLMs
decision. Gy Brown, 115 IBLA 347, 356 (1990); G enwood Mbile Radio .,
106 | BLA 39, 41-42 (1988).

Inits reviewof the application, BLMnoted that, under the existing
B g Desert MP, Big Southern Butte is nmanaged to |imt commerci al
devel opnent so as to avoi d environnental inpacts whi ch nmay deval ue the
aesthetic val ues presently found at the site. Additionally, BLM concl uded
that the proposed right-of-way site woul d constitute an unnecessary
expansion to the local network of existing communications sites on public
| ands and therefore would result in needl ess environmental inpacts to an
environnental |y sensitive area.

In section 503 of FLPMA 43 US C 8§ 1763 (1994), Qongress
specifically provided that "[i]n order to mini mze adverse environnental
inpacts and the proliferation of separate rights-of-way, the utilization of
rights-of-way in coomon shall be required to the extent practical * * *."
Under 43 CF. R Subpart 2802, an application for a right-of-way nay be
denied if
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the authorized of ficer determnes that the proposed right-of-way woul d be

i nconsi stent with the purpose for which these public | ands are nanaged or
the right-of-way woul d otherw se not be inthe public interest. 43 CF.R
§ 2802.4(a)(1), (2). Avoiding the unnecessary proliferation of rights-of-
way and associ ated structures on public |and, especially where to do so
mni mzes environnental danage, is undoubtedly in the public interest. See
Ben J. Trexel, 113 I BLA 250, 253 (1990); G enwood Mbbile Radio (., supra,
at 42.

Teton asserts that BLMhas not properly assessed its needs and that it
has overstated the ability of Junpoff Peak and other private facilities to
provi de the coverage for | ow power handhel d and poi nt -t o- poi nt
conmuni cation devices. However, we find that BLMadequat el y consi dered the
rel evant factors in deciding to reject the application and its decision
reflects a proper exercise of its discretionary authority.

As the party seeking to effectively amend an established MP and to
permt uses therein proscribed, Teton had the burden of establishing that a
sufficient basis existed which mght justify an anendnent of the MAP.

Wil e Teton asserted that the type of coverage which it w shed to provide
was not presently available, it failed to augnent its application or
argunents wth any evidence, especially in the formof enpirical data,

whi ch woul d establish that the Junpoff Peak and other sites are indeed

i nadequate. Mbreover, it provided no argunent whi ch addressed the

W despread opposition to the | ocation of any further devel opnent on B g
Southern Butte expressed by |ocal residents during the formul ation of the
MP. This factor, as well as the possible inpacts on visual and aesthetic
val ues associated with all onance of the application, could be sufficient to
justify rejection of the application, regardl ess of whether or not the type
of coverage whi ch Teton sought to supply was readi|ly obtai nabl e from ot her
sour ces.

V¢ have noted nany tines that a party chal | engi ng a deci si on rendered
by BLMin the exercise of its delegated authority has the burden of
establishing error by the preponderance of the evidence. See Bender v.
Qark, 744 F. 2d 1424, 1429 (10th dr. 1984); Janes Spur, Inc. v. Gfice of
Surface Mning Recl amation and Enforcenent (G8V, 133 IBLA 123, 178 (1995);
Powderhorn Goal . v. CBM(Oh Reconsideration), 132 IBLA 36, 40 n. 2
(1995). The Bureau has provided nore than adequate justification for its
rejection of the instant application. 1/

1/ W note that, as BLMnoted, the Big Southern Butte M i s schedul ed for
updating in the near future. Appellant may not only participate in this
process, it may attenpt to have the MP changed so that communi cations use
on B g Southern Butte i s recogni zed as a permssi bl e use under the
nanagenent guidelines ultinately adopted. Certainly, such a change m ght
nake it far nore likely that a future application for such use woul d

recei ve favorabl e consi deration by BLM
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis affirned.

Janes L. Burski
Admini strative Judge

| concur:

T Britt Price
Admini strative Judge
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